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Background 


Section 107(a)(O of CERCLA imposes liability for response 

costs on: 


.any person who accepts or accepted any hazardous substances 

for transport .to disposal or treatment facilities or sites 


'. 	selected by such person, from which there is a rflease, or 
a threatened release which causes the incurrence of response 
costs, of a hazardous substance.... 

Substantial controversy has arisen over the interpretation-of
this provision particularly as it relates to -interstate common or 
contract carriers. The Agency's practice has.previous1y.beento 

-	 issue notice letters to aii transporters. In some circumstances. 
civil'judicial enforcement actions have named transporters a s  
defendants prior to a determination of whether t'hey selected the-
facility. Hore rocently, the Agency practice has been to bring
ouit only against those tranoporters who have selected the facility 
or site. 
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Transporters involved at many Superfund ritos have argued
that CERCLA was intended to impart liability only when the 
transporters selected the facility or site to which the hazardous 0 
.substances were delivered. Consequently, those transporters
,.contend.that interstate common or contract carriers, who under 

the authority of the Interstate Commerce Commission do not exercise 

control of the deStinAti0n of shipmonts, aro excluded from the 

liability provision of S107(a)(4). No judicial opinion has becn 

rondered to date on the intorprotation of this provision. 


. 
-

. .PO1icy' . .  
. -

As' part Of .;the.responsiblo party BOArChOB, ROpiOnAl staff 
should gather and review all available information related.to 
transporters and ,the nature of their involvomont with the faci1.ty 
or site at which the hazardous substances are, located. This 
review should include a11 of the common rourccs of information 
such as site records And records from'federal, state and local 
regulatory agencies. In addition, information related to the 
transporters should be obtained through SlOI(e) information 
request letters'to the owner/operators, generators And to the 
transporterr. Information reqirest letters, end any aubsequent
intervievs, should seek docwentatlon as to the source, volume, 
nature and location of wastea tranrportod. Regional staff should 
also seek to.identify.through this process the role of the 
transporter'.in the selection of the facility or site. 

Notice letters informing transporters of potential liability 
. '  under CERCLA will not be' issued unless and until the information 

' ' gathering.process indicates that the -transporter mby'have selected 0'
' . .. 'the.aite or fdiility .to which the h6ZArdoUS subst6ncu were 

delivered. (Bowever, as indicated Above, information request -
.letters should be routlnely sent to a11 trdnsporters.) Iesuance 

.. .,. .  of notice letters to tranFporters is appropriate only when 
.. . .. information Obtained indicatee'.that the transporter may have 

c ;

selected the site or facility. ' . . ,. 

Similarly,,onforcoment actions (whither administrative or 
. .... .. judicial) would be broughttnder 5106 or 5107 only under the same 

:!i circumstances. ; As a matter of policy; EPA will bring action only 
_:against tranaporter6 uhere information is available which indicates 

that the transporter .selected the dite 'or facility. Rowever, in 
the event that information is inconclusive due to a l'ack of 
cooperation from transporters in providing infomation, !?PA may
bring action aghinst any transporter to.compe1 full--responseto 

information requeats. 
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. Transporter Liability under RCRA-

This policy is not intended to address the potential liability
of hazardous waste transporters under RCRA 57003. The recent 
RCRA amendments explicity state that the imminent hazard provisions
of RCRA apply to past and present transporters who contributed 
to the transportation of rolid or hazardous vasto. 

For further information on this policy and its app1ication t o  
particular rites, ploare contact Itichael Kilpatrick of W P E  
(382-4835) or Reidi Aughes of OECU-Waste (382-2845). 

Note on Purpose and Ores of thir Momorandurn 

The policies and procedures sot forth hero, and intarnal 
Government procedures adopted to implement these policies, are 
intended as guidance to Agency and other Government omployees.
They do not constitute rulemaking by the Agency, and ray not be 
relied on to create a substantive or procedural right or benefit 
enforceable by any other person. The Government may take action 
that is at variance with the policies and procedures in this 
memorandum. 

CC: 	 Superfund Branch Chiefs 
Superfund Enforcement Section Chiefs 
David Buente, DOJ 
Lisa Friedman, OCC 
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SUBJECT: ReDOr t ing  a n d . E x c h a n g e  of .  I n f o r m a t i o n  o n  S t a t e  Enfor.cement
r.ist S i t e s  
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.. . . * .- .. .$ . ' . A s s i s t a n t  A d n i n ' i s t r a t o r  . .
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I .  :-	 TO : ~ .I :.Add_res'sees ' . ,  ,.. . .  
eRecent d e v  e 1~ 3 - n  t s i n t h e  Suoe r f u n.3 e n  f o r c m  e n t 'p r o g  ram 

p r o m p t  me t o  p e r s s n a l l y  a d d r e s s  t h e  . issue o f ,  r e p o r t i n g  and  e x c h a n g e
o f  i n f o r m a t i o n  on  S t a t e .  enforcement  a 'c t ' ions .  a t  . N a t i o n a l  P r i ~ r i t i e s  
L i s t  (rip:) s i t e s .  I r e c e n t l y  a i p r w e d  a u , i d a n c e  on f u n d i n g  S t a t e s  
d u r i n g  t h e i r  o v e r s i G b t  o f  P o t e n t i a l l y  R e s p o n s i b l e  p a r t v ' ,  (PRP) 
c o n d i i c t  o f  Rern'edial I n v e s t i g a t i o n s  (RI), F e a ' s ' i b i l ' i t y  S t u d i e s  (FS) 
a n d  R e m e d i a l  D e s i g n s  ( R D ) .  F u r t h e r m o r e ,  t h e  c u r r e n t  S u D e r f u n d  

' 	 r e a s t h o r i r a t i o n  l a n q u a i e  w i l l  a l l o w  S t a t e  f u n d i n o  for a v a r i e t y  o f  
o t h e r  e n f o r c e m e n t  a c t i v i t i e s .  T h e s e  i n c l u d e  s u c h  a c t i v i t i e s  a s  
o v e r s i o h t  of PR? c o n d u c t e d  R e T e d i a l  Act ions  (FA),a n d  n e o o t i a t i o n ,  

.' l i t i q a t i o n  and  o t h e r  e f f o r t s  l e s l i n o  t o w a r d  p r i v a t e  n a r t v  c l e a h u ? .  0 
T h i s  e x o a ' n s i o n  o f  t h e  p r o o r a m ' s  f u n d i n c  a u t h o r i t i e s  w i l l  . inevitaL,!y
i n c r e a s e  S t a t e  e n f o r c e n e n t  a c t i o n s ' a t  NPL ' s i tes .  

A s  S t a t e s  expan;I t.hei; invo1vemen. t  i n  t h e  S u p e r f u n d  enforcement 
p r o g r a m ,  t h e  4 o e n c y ' s  o v e r s i g h t  a n d  r e v i e w  of t h e i r  a c t ions  w i l l  
become  a n  i n c r e a s i n a l y  i n p o r t a n t  a c t i v i t y .  1Je n u s t  e n s u r e  t h a t  
S t a t e  e n f o r c e T e n t  a c t . i o n s  a t  p r i o r i t y  s i t e s  a r e  c o n d u c t e d  i n  a 

' m a n n e r  cons i s t en t  w i t h  Aqency p r o c e d u r e s  a n d  a r e  a d e q u a t e  t o  . a l l o *  
f o r  d e l e t i o n  from t h e  NPL. W e ' m u s t  a l s o  b e  a b l e  t o  d e t e r m i n e ,  i n  
a d d i t i o n  t o  a S t a t e ' s  enforcement r f f o , r t s ,  w h e t h e r  F e d e r a l  rev. iew 
a n d  p a r t i c i p a t i o n  is n e c e s s a r y .  T h i s  c a n  o n l y  o c c u r  i f  w e  a r e  
k e D t  i n f o r m e d  o f  t h e  p r o g r e s s  a n d  m a j o r  d e c i s i o n s  made a t  t h e s e  
s i t e s .  

CERCLA r e a u t h o r i z a t i o n  w i l l  a l s o  i n c r e a s e  t h e  a m o u n t  of 
i n t e r a c t i o n  r e a u i r e d  w i t h  S t a t e s  i n  c o n d u c t i n g  F e d e r a l  e n f o r c e m e n t  
a c t i o n s .  S p e c i f i c a l l y ,  t h e  -House B i l l  m a n d a t e s  S t a t e  p a r t i c i p a t i o n  
i n  t h e  f o l l o w i n q  a r e a s :  

* 	 A p p l y i n g  S t a t e  s t a n d a r d s  a n d  p e m i t s  t 3  o n - s i t e  and  o f f - s i t e  
response a c t i o n s  c a r r i e d  out  u n d e r  S e c t i o n  1 0 6 :  
R e q u l a t i o n s  f o r  S t a t e  i n v o l v e m e n t  i n  t h e  C E R C L A  e n f o r c e m e n t  
r e s n o n s e  p r o c e s s ;  and  

O S t a t e  c o n c u r r e n c e  of S e c t i o n  106  enforcement a c t i o n s .  
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0 T h e  l a n g u a g e  i n  t h e  House  B i l l  i s  s u b j e c t  t o  r e v i s i o n .  However ,  
I b e l i e v e  t h e  d i r e c t i o n  i s  t o w a r d s  i n c r e a s e d  S t a t e  p a r t i c i p a t i o n  
and  w i l l  c o n t i n u e  t o  be t h e  c a s e  e v e n  i f  r e a u t h o r i z a t i o n  t a k e s  
some time t o  o c c u r .  T h i s  i n c r e a s e d  e m p h a s i s  on S t a t e  p a r t i c i p a t i o n  
i n  F e d e r a l - l e a d  enforcement a c t i o n s  c o i n c i d e s  w i t h  our n e e d  ts 
kee3 S t a t e s  e a u a l l y  i n f o r m e d  and  i n v o l v e d  i n  our a c t i v i t i e s .  The 
s h a r i n g  of i n f o r m a t i o n  n e e d s  t o  be  r e c i p r o c a l  i f  w e  e x p e c t  t o  be 
s u c c e s s f u l  i n  our  e f f o r t s  to  seek p r i v a t e  p a r t y  c l e a n u p s  and  NPL 
s i t e  d e l e t i o n s .  

A s  you a r e  a w a r e ,  o n  O c t o b e r  2 ,  1 9 8 4 ,  EPA'and  t h e  Associat ion 
o f  S t a t e  a n d  T e r r i t o r i a l  S o l i d  Waste Management O f f i c i a l s  (ASTSWYO) 
s i g n e d  a j o i n t  p o l i c y  s t a t e m e n t  e s t a b l i s h i n g  a f r amework  f o r  
c o o r d i n a t i n g  F e d e r a ?  a n d  S t a t e  e n f o r c e m e n t  a c t i o n s .  h o n a  t h e  
many i s s u e s  r e c o g n i z e d  a s  n e e d i n g  t o  ' b e  d e a l t  w i t h  i n  a c o o p e r a t i v e  
m a n n e r  was t h a t  " s h a r i n g  of i n f o r m a t i o n  between EPA a n d  t h e  S t a t e s  
i s  key  t o  d e v e l o 2 i n . ;  a n o r e  e f f e c t i v e  r e l a t i o n s h i p . "  T h e  p o l i c v  
a l s o  enco 'Lrage5  : ha t  S t a t e s  " k e e p  E?A i n f o r m e d  o f  t h e i r  a c t i v i t i e s ,  
i n c l u e i n s  c3ns: l t in .z  w i t h  t h e  r t e c i o n a l  o f f i c e  when i s sues  a r i s e .  
t h a t  d o  n o t  h a v e  c l e a r  c u t  s o l u t i o n s . "  I s t r o n a l y  e n c o u r a G e  t h a t  
y o u  more a c t i v e l y  im?le-en t  t h e  s u g g e s t e d  a p p r o a c h  t o w a r d  s h a r i n g  
of e n f o r c e n e n t  i ~ : f ~ r ~ ~ : i o no u t l i n e d  i n  t h e  p o l i c y .  

u , e a n w f : i l e ,  v e r y  l i t t l e  i n f o n a t i o n  i s  c u r r e n t l y  a v a i l a b l e  
t h a t  o - t l i n e s  t b l e  n a r i 3 n a l  p i c t u r e  of S t a t e  e n f o r c e m e n t  a c t i o n s  
a t  N?L s i t e s .  l i e  i n f o n a t i o n  n u s t  b e  b r o u a h t  t o  a l e v e l  t h a t  
a s s u r e s  r e s p o n s i v e n e s s  t o  our o w n  c o n c e r n s ,  a s  wel l  a s  t o  C o n g r e s s  
and o t h e r  i n t e r e s t e C p a r t i e s .  The  O f f i c e  o f  Waste P r o q r a m s  
E n f o r c e m e n t  (Oi:?E) r e c e n t l y  r e v i e w e d  t h e  C a s e  Managenen t  S y s t e m  
(Cut) f D r  i n f D r , a t i o n  on S t a t e - . l e a d  e n f o r c e m e n t  s i t e s .  Of t h e  
1 5 7  s i t e s  c u r r e n t l y  l i s t e d  a s  S t a t e - l e a d  e n f s r c e m e n t  o .n ly  4 4  
have  n e s o t i a t i o n  a c t i v i t y  l i s t i n c  ( R e m o v a l ,  RI/FS, R W R A  or. 
o t h e r ) .  O f  t h e  4 4  s i t e s ,  2 1  a r e  l i s t e d  as  h a v i n a  i n i t i a t e d  . ' 

n , e g o t i a t i o n s  w i t h  P R ? s  t o  c o n d u c t  t h e  a c t i v i t y .  Of t h e  2 1  s i t e s ,  
o n l y  7 h a v e  i n f o r m a t i o n  on t h e  t y p e  of n e g o t i a t i o n  t ' a k i n a  p l a c e .  
( a d m i n i s t r a t i v e  o r d e r ,  j u d i c i a l  a c t i o n ,  cos t  r e c o v e r y ;  e t c . 1 .  
T h i s  i s  a l s o  t h e  c a s e  f o r  S t a t e - l e a d  e n f o r c e m e n t  RI /FS.  T h e  
s y s t e m  r e c o r d s  o n l y  5 s i t e s  a s  h a v i n g  o b l i g a t i o n s  f o r  S t a t e - l e a d  
e n f o r c e n e n t .  RI /FS .  F u r t h e r m o r e ,  t h e  ' s y s t e m  d o e s  no t  p r o v i d e  an'y 
i n f o r m a t i o n  on t h e  p r o g r e s s  i.n g e t t i n g  t h e s e  s i t e  a c t i o n s  c o m p l e t e d .  . 

A s  a n  i n i t i a l  s t e p  t o w a r d  g e t t i n g  a ha .nd le  o n  S t a t e  e n f o r c e m e n :  
a c t i o n s ,  OWPE c o n d u c t e d  a s u r v e y  d u r i n g  t h e  recent f i r s t  a u a r t e r  
S b p e r f u n d  C o m p r e h e n s i v e  A c c o m p l i s h m e n t s  P l a n  (SCAPI r e v i e w .  The 
s u r v e y  c o n f  i n n e d  t h o s e  s i t e s  l i s t e d  a s  S t a t e - l e a d  e n f o r . c e m e n t  i n  
y o u r  R e g i o n ,  a n d  c a t e g o r i z e d  e a c h  s i t e  by t h e  t y p e  o f  e n f o r c e m e n t , .  
a c t i o n  t a k i n g  p l a c e . ,  I have  ,a t tached t h e  resul ts  o f  t h i s  s u r v e y
f o r  y o u r  i n f o r m a t i o n ,  a n d  w a n t  OWPE t o  c o n t i n u e  u s i n g  t h e  SCAP 
p r o c e s s  t o  k e e p  n e  i n f o r m e d  of t h e s e  o n g o i n g  a c t i o n s .  D u r i n g  t h e .  
s e c o n d  a u a r t e r  SCAT review w e  may ask f o r  a d d i t i o n a l  i n f o r m a t i o c  
on t h e s e  s i t e s .  I have  a t t a c h e d  a l i s t  of  some a d d i t i o n a l  d a t a  
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' 'r e a u i r e n e n t s '  t h a t  could .be addressed , .  anb*would ' apprec ia te . . any  ' .  ' 

comments you h a v e  ,on c o l l e c t i n q  . t h i s  in format ion .  I t -would  a:s6. 0. 
be h e l p f u l ' i f - y o u  could i d e n t i f y  w h a t  i n f o t m a t i o n - i s  r o u t i n e l y  . ' 

c o l l e c t e d  and .exchanced'  i n  your Recion. . ~ : . 
. . . . . .  . .  

,. . I  - _  1 .., ,
I . a l s o  wan t . .OWPE t 6  con t inue  working with-'AST'SWYO a n d  t h e  . I 

Nat iona l  'Associatibn. of At torneys  Ge'neral ( N A A G ) ,  t o  G t l i n e  our - '  . .  

f u t u r e  S t a t e  en fo rcehek t  informa't ion 'reauiremen'ts and  t h e  S t a t e s ' -
des i res  on i n f o m a t i o n  a t  Federa l - lead  s i t e s .  I w i l l  be ca l l i 'ng  : '  
on r e p r e s e n t a t i v e s  from t h e  Regions t o . a s s i s t  i n - t h i s  e f f o r t . '  
Without your . . ac t ive  p a r t i c i p a t i o n  and suppor t  we w i 1 . l  n o t  :be -

~a b l e  t o  r e a l i z e .  . t h e s e .  long-term. goa' ls .  
I . . .  ,.I 

. .. 

. I n .  t'he mean,time+,'i f  you h a v e  any infomat ' ion :  ,t-o; pr'ovide o r  . 
concerms. t o  a d s r e s s ,  p l ease  c o n t a c t  J a c k  Stanton  (FTS-382-'4811) ' . ' . . . . .. . . .or T o n y  Diecidue ( F T S - - 3 8 2 - 4 , 8 4 i a )  :?f' OWPE. . . ~.. . . .  . . . . .  . ,  . ~1 . . . .  . -

I. . . . . . . .  , . - . . . . . . .  
A t  t a chme.nt . .  . .  . . .  , .  _. .* 	 ... . .  . . ,  , . . . . .  - . .  -

I .Addressees:  .:.: -. . . . .  . .  . .  , ., .~ .-.. . .  

D i r e c t o r s ,  ~ 3 s t e~ , a < a ; e ~ e n t2 i v i s i o n ;  -?.eGions I , I V ; V ; V I I ' , V I ' I . I  1. -* - ' 

Direc to r ; .  Fmer,e,c,;. ,ar.3 Renedial  Resbonse D i v i s i o n ,  Reaion I 1  
D i r e c t o r  , . ~ az a  rsoi: s .  ;;as t e  ?la nageqe n , t  ~ i v i s i o n ,-Reai'on I I I ~ '  
a i r e c t o r  ,'-.Air an2 ::as:? Yanage7ent D i v i s i o n ,  Repion VI , .. . . . .  I .  

Director;:Toxics a n i  i : a s t e  tqanacenen:, ~ i v i s i o n ,'Redion I X .  
D i r e c t o r ,  i iazardocs J ids te  D i v i s i o n ,  Recion X ., , . .,
Regional Superf,Jnd .Branch C h i e f s .  Regions,  I - X  . . .  
Reaional.Cour.sels,:Repiors I - X  . -. , . . ' >  . - _ . - .  ... 0. 

. . . . .  . . . . . .  
. - . .  . *  

. . . .  . . . .  . . . . . ,. .'. . .. .  . .  I 
.. .~ . .  . .  .v . .  

- ,. . . . .  . .  . 

.. 0 



	COVER MEMO
	BACKGROUND
	POLICY
	TRANSPORTER LIABILITY UNDER RCRA
	NOTE ON PURPOSE AND USE OF THIS MEMORANDUM
	MEMORANDUM - REPORTING AND EXCHANGE OF INFORMATION ON STATE ENFORCEMENT ACTIONS AT NPL SITES

